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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

J. R. HECKMAN et al.,

Appellants,

vs.

CARL A. SUTTER et al.,

Appellees.

BRIEF FOR APPELLANTS.

This is an appeal from a final decree in equity, ren-

dered June 28, 1901, in the above entitled cause, then

pending in the United States District Court for the

District of Alaska, Division No. One.

The property in controversy is situate at or near the

village of Ketchikan, on the shores of a navigable

water known as Tougass Narrows, in Southeastern

Alaska. A good idea of the shore line may be obtaiued

from the map, defendant's Exhibit "A", which has

been carried forward as an original exhibit to this

Court. It will be noted that at high tide the shore

line is in the form of a crescent, having the village ol
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Ketchikan on the northwest shore, an Indian village

on the northeast, and vacant land on the east. In

front of this shore line, at low tide, there is a sand

and gravel beach covered by water at ordinary high

tide, which is about 3000 feet around the contour of

the shore line at low water mark, and 900 feet in

width.

Nearly in the middle of this crescent Ketchikan

Creek flows into the sea.

The complainants allege in their bill that they are

the owners of a tract of land of about 160 acres in ex-

tent, running along this shore line of Tongass Nar-

rows for about one mile, by a uniform depth of about

one-quarter of a mile, and that they have erected ex-

tensive and valuable improvements upon it, consisting

of a packing house for Sshing purposes and other

buildings; that they have cleared out the stumps and

undergrowth and built a wharf, all of which improve-

ments have cost them not less than $40,000, and that

they have been in the continuous, open and notorious

possession of the land in question with the improve-

ments; that the beach lying in front of this tract is a

valuable fishing ground frequented by immense quan-

tities of salmon seeking to enter the mouth of Ketchi-

kan Creek, of which fishing privilege the complainants

have had the sole and exclusive use for many years.

That on or about July 21, 1900, the defendants, and

other agents and employes of the Alaska Packers' As-

sociation, entered upon these tide flats and attempted to

fish therefrom so as to exclude the complainants from

the said fishing grounds and waters.



Complainants pray the Court for a decree restrain-

ing the defendants from entering upon the said tide

flats and waters abutting thereon and taking fish there-

from or from interfering with the alleged sole right of

complainants in what is termed a private fishing

ground.

The case was referred to a referee to take testimony,

which was thereafter submitted to the Court, and on

June 28, 1901, the Court filed its findings and conclu-

sions of law and decree, by which it was held (page

368), that the complainants were entitled to the ex-

clusive use for fishing purposes of so much of the tide

flats as lay between the uplands so owned and pos-

sessed by plaintiffs and the deep water of the sea and as

might be necessary for a right of way to and from said

deep sea for the use of their fishing nets and for the

purpose of landing their seines thereon and upon the

uplands adjacent thereto.

That 600 feet along the shore line of Tongass Nar-

rows, being 300 feet on each side of Ketchikan Creek,

was a reasonable and proper space for a right of way

for the plaintiffs from said uplands to the deep water of

the sea, and that they were entitled to the sole and un-

restrained use thereoffor the purpose of setting their

seines and landing their fish.

When this decree was granted, the trial Court filed a

comprehensive opinion, which is set forth on pages 349-

365 of the transcript.

There had previously been a temporary restraining or-

der issued in the same cause, and at that time the trial



Court wrote an opinion, which we herewith reprint, as it

sets forth clearly the theory upon which the complainants

have obtained their decree and avoids the necessity of

again repeating to this Court what the learned District

Judge has accepted as settled rules of law. This opin-

ion is as follows:

" The complainants on July 30th, 1900, filed their

bill in this Court, praying for a perpetual injunction

against respondents.

" Upon reading the bill of complaints and on motion

of complainants an order was issued out of this Court

to the respondents requiring them to show cause why

a temporary restraining order should not issue against

them.

" On the 8th day of August, 1900, the defendants

presented and filed a general demurrer to the bill of

complaint, and on the 9th day of August, 1900, on

the order to show cause, respondents offered certain

oral evidence in support of their contention, and the

complainants offered evidence in support of their bill

of complaint and the relief therein prayed for.

" The evidence submitted and the demurrer, so far

as the same may bear upon the order to show cause,

will be considered together.

" It is alleged in the bill that on May 17th, 1884, the

date of the passage of the Act of Congress providing

for a civil government for Alaska, Charles Dickson,

a native Alaskan Indian, was the owner by right of

appropriation and possession of a certain parcel of

land thereinafter described, situated at Ketchikan, on



Tongass Narrows, in the District of Alaska, that the

said Dickenson and his ancestors had for more than

one hundred years been the occupants and possessors

of said land, subject only to the paramount title, be-

fore the session of the Russian Crown, and thereafter

of the United States. That said Dickson conveyed

to one Berry and that title of said Dickson, by vari-

ous conveyances, has come down to the complainants

in 1899,—all of which said conveyances are set forth

in the bill, and that the plaintiffs have been in pos-

session since the date last aforesaid. That the land

so conveyed borders on Tongass Narrows at high

water mark and runs from a monument on eastern

bank of Ketchikan Creek along the shore of Tongass

Narrows one mile to a second monument, and back

from the shore a quarter of a mile; the land claimed

being atractof about IGOacres. That plaintiffs and their

grantors have been in possession of said lands since con-

veyed by said Indian, and have improved the same from

time to time by the erection of valuable buildings there-

on—such as ' Boarding-house, Packing-houses for

1 fishing, Store, Dwelling, etc' of a value of more than

$40,000. That they have from year to year cleared

the beach from debris so as to make it valuable and

convenient for landing fish thereon. That from

the 17th day of April, 1888, A. D., when conveyance

was made by Dickson, to the present time, com-

plainants and their grantors have made useful, valu-

able and profitable use of the said land and improve-

ments. That there are valuable fishing grounds

along the water front of said lands on either side of



G

Ketchican Creek and large numbers of salmon are

taken yearly from said waters; that on either side of

said Creek are tide flats, and are alternately covered

and uncovered b}>- the ebb and flow of the sea, which

afford excellent ground for taking and landing salmon

during the fishing season; that the flats have been

used by complainants and their grantors and by the

Indian and his ancestors, for an huudred years and

more; that said fishing business is a profitable in-

dustry; that in pursuing said business, the com-

plainants have sold to Carl A. Sutter certain of the

uplands above described, and he has erected thereon

a large cannery at an expense of $50,000; that by

the terms of the contract of sale it was covenanted

that said Sutter should be kept and maintained in

all the fishing and riparian rights on said tide flats

and connected with the said water front along the

lands before described, and that he should be pro-

tected in the possession thereof and from interference

therewith for fishing purposes; that plaintiffs and

their grantors have had and enjoyed the exclusive

right of fishing on the waters abutting said uplands

and of using said beach and tide flats for landing

fish for all time mentioned in their complaint to the

21st day of July, 1900, at which time the respondents

so arranged and planted their nets as to wholly

exclude plaintiffs from said fishing grounds and

prevent them from casting their nets or from taking

or landing any salmon whatsoever, and that respond-

ents have ever since and are now so using said fish-

ing grounds, and so planting their nets as to cork



" the nets of complainants and are intentionally ex-

" eluding complainants therefrom and from all use

" thereof in fishing; that respondents' purpose is to

'' crush complainants and to destroy their business;

" that they have doue complainants great injury and

" will by continuing such practices do them irrepar-

" able injury unless restrained.

" The evidence of the respondents contradicts the

" statements of the complainants as to corking the nets

" of complainants and all interference with them in

" the work of setting nets and landing fish, etc.

" The evidence of complainants and respondents

" tends to show that each party put out their nets and

" landed fish in turn, neither interfering with the other.

41
It also appeared that nets of respondents were soine-

" times lauded upou the possessions of the complain-

" ants, above high tide; and also there was evidence of

" some slight friction between the fishermen, the

" respondents taking the lion's share to the detriment

" of the complainants. It was also made apparent,

" that the shore line where fish were in the main taken

" and landed was about five hundred feet loug,and that

" nets of any party taking salmon at this point would

" occupy the entire shore line of 500 feet to the exclu-

" sion of all others; that no two parties could take fish

" at this point, near and at the mouth of Ketchican

" Creek at the same time; that when more than

" one is engaged in fishing they must spread their nets

" in turn, one party waiting while the other makes
" their haul; that until this year respondents have

" never fished at this point and complainants have



had the unrestricted use of the fishing grounds, the

respondents buying of complainants.

" It further appears that the ' tide flats ' each year

become encumbered with rocks, logs and debris, and

complainants are compelled to clear this away each

year before the salmon season in order to land fish

thereon. No denial is made either by answer, oral

evidence or affidavit of complainant's claimed owner-

ship of the upland above high tide.

" It is claimed by complainants that their ownership

and possession of the upland bordering on the tide

waters, gives them certain exclusive rights to the tide

flats; that no one except the United States can or

should be permitted to prevent their ingress or egress,

to and from their upland possessions to the fishing

grounds adjacent, and that the occupying said tide

flats by others in taking and landing thereon, does

hinder, delay and for a time prevent the free enjoy-

ment of their upland property and their egress there-

from and ingress thereto in landing fish upon their

own possessions to the practical destruction of their

fishing rights. It is also claimed that they have cer-

tain prescriptive rights.

" On the other haud, it is claimed by the respond-

ents, that they have a right in common with all others

to take salmon in aud about the mouth of Ketchican

Creek, and to spread their nets in tide waters, and to

occupy said tide flats in lauding their fish; that com-

plainauts have no exclusive right uor better right than

they or others desiring to take fish at the same point.



" We have, then, these questions for consideration,

" viz.:

" 1. Have all persons, subject to regulation by Con-

" gress, a common and equal right to fish in the tide

" waters and to utilize tide flats in common for such

" fishing purposes?

" 2. Do those persons owning and occupying up-

" lands bordering on the tide waters, acquire any ex-

" elusive or superior right to fishing grounds, and the

" tide flats lying opposite such uplands and adjacent

" thereto by reason of such ownership of the uplands?

" 3. Have complainants acquired prescriptive rights

" which entitle them to exclude others from the fishing

" grounds in question?

" It would seem, that to discuss the question of the

" common right of persons to fish in the navigable

" waters of the United States, after the many decisions

" of the courts of our country upou the question, would

" be a work of supererogation. That the right is one

" common to all, except in cases of private grant, can-

" not be doubted, if iudeed there has ever been chance

" for doubt siuce the Magna Charter.

" Chalker vs. Dickenson, I Conn. 382;

" s. c. 6 Am. Dec. 250;

" Collins vs. Benbury, 3rd Iredell 277;

" s. c. 38 Am. Dec. 722;

" Carson vs. Blazer, 4th Am. Dec. 463;

" Commonwealth vs. Chaplin, 5th Pick. 199;

" s. c. 16 Am. Dec. 386;

" Cobb vs. Davenport, 33 N. J. Law 223;

" s. c. 97 Am. Dec. 718.
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" In Tinicum Fish Co. vs. Carter, 61 Perm. St. 21,

" Judge Sharswood says:

" ' Independently of the Acts of Assembly there

is no exclusive right of fishing by riparian proprie-

tor opposite to his shore in any navigable river. In
England the king has no power, and since the

Magna Charter never had, to grant exclusive right

of fishing in an arm of the sea.
" ' A private and several right to fish in a navi-

gable river must have had its origin before the

Magna Charta.'

" In Shively vs. Bow/bjy, 152 U. S. 5, it is said:

" ' Lands under the water are incapable of culti-

vation or improvement in the manner of lands

above high water mark. They are of great value

to the public for the purposes of commerce, naviga-

tion, and fishery. Their improvement by individ-

uals, when permitted, is incidental or subordinate

to the public use or right. Therefore the title and
control of them are vested in the sovereign for the

benefit of the people.'

" The title and rights of riparian or littoral proprie-

" tors of the soil below high water mark are governed

" by the laws of the several states, subject to the rights

" granted to the United States by the constitution.

" The United States, while they hold the country as a

"territory, having all the powers both of the national

" and municipal government, may grant, for appropri-

" ate purposes, titles or rights in the soil below high

" water mark, or tide waters. But they have never

' done so by their general laws.

" The Court is forced to hold in this case that the

" right to fish in the tide waters about the mouth of

" Ketchican Creek is a common one, and the complain-
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" ants and respondents were and are upon an equality

" in taking fish in the said tide waters, unless the

" complainants have acquired some exclusive rights or

" privileges by grant, prescription, possession, or as

" owners of the uplands. The rights of the owners of

" uplands in tide-flats and fishing grounds have been

" frequently determined by state and federal courts,

" and the law governing them seems to be well settled.

" It has been held by many of the state courts of last

" resort that the owner of lands adjoining navigable

" water, whether within or above the ebb and flow of

" the tide has, independently of local law, a right of

" property in the soil below high water mark, and a

" right to build out wharves, so far at least as to reach

" water really navigable. This same theory, under the

" influence of state statutes, has been indulged in by

" the federal courts in a few cases. Especially in

" Dutton vs. Strong, I Black 23;

" R. R. Co. vs. Schurmeir, 7 Wall. 272;

" Yates vs. Milwaukee, 10 Wall. 497;

" Also in

" St. Clair vs. Livingstone, 23 Wall. 46.

" But by the later decisions of the Courts, it is es-

" tablished that the rights of riparian or littoral pro-

" prietors in the soil below high water mark of navig-

" able waters, are governed by local laws of the several

" States, subject only to the rights granted to the

" United States by the constitution.

" In the case of

" Weber vs. Harbor Commissioners, 18 Wall. 65,

" Mr. Justice Field, in speaking of the right to occupy
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" tide lands said:

" ' Any erection thereon without license is there-

fore deemed an encroachment upon the property of

the sovereign or as it is termed in the language
of the common law, purpresture which he may
remove at pleasure, whether it tends to obstruct

navigation or otherwise?'

" Again in

" Atlee vs. Packet Co., 21 Wall. 389:
" ' A riparian proprietor had no right without

statutory authority to build out piers into the

Mississippi River, as necessary parts of the boom
to receive and retain logs until needed for sawing at

its mill by the water side.'

" In Hardin vs. Jordan, 140 U. S. 371, the Court said:

" ' With regard to grants to the government for

lauds bordering on tide waters, it has been dis-

tinctly settled that they only extend to high water

mark, and that the title to the shore and lands

under water in front of lands so granted enures

to the state within which they are situated, if a

state has been organized and established there.'

" Mr. Justice Gray in

" Shively vs. Bow/by, 152 U. S. 49, says:
" ' The Congress of the United States in dispos-

ing of public lands, has constantly acted upon the

theory that those lands, whether in the interior

or on the coast, above high water mark, may be

taken up by actual occupation in order to encour-

age the settlement of the country; but that the

navigable waters and the soils under them,

whether within or above the ebb and flow of the

tide, shall be and remain public highways, and be-

ing chiefly valuable for the public purposes of

commerce, navigation and fishery, and for the im-

provements necessary to secure and promote those

purposes, shall not be granted away during the

period of territorial government.'

" After discussing a great many cases, state and
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" federal, involving this question, this same dis-

" tinguished jurist states his conclusions as follows:

" 'Lands under tide waters are incapable of culti-

vation and improvement in the manner of lands

above high water mark, but they are of great value

to the public for the purposes of commerce, navi-

gation and fishery. Their improvement by indi-

viduals, when permitted, is incidental or subor-

dinate to the public use and right. Therefore the

title and control of them are vested in the sover-

eign for the benefit of the whole people. At com-
mon law, the title and dominion in lauds flooded

by the tide were in the king for the benefit of the

uation. Upon the settlement of the colonies, like

rights passed to the grantees in the royal charters,

iu trust to the communities to be established.

Upon the American Revolution these rights,

charged with a like trust, were vested in the orig-

inal states within their respective borders, subject

to the right surrendered by the Constitution to

the United States. * * * * *

" 'The new states admitted into the Union since

the adoption of the Constitution have the same
rights as the original states in the tide waters and
in the lands under them within their respective

jurisdictions. The title and rights of riparian or

littoral proprietors in the soil above high water

mark therefore, are governed by the laws of the

several states, subject to the rights granted to the

United States by the Constitution.'

" The conclusions reached by the Supreme Court of

" the United States in

" Shively vs. Bowlby,

" control this Court. To the conclusions reached by

" the Court iu that case, I give my most hearty assent.

" There is no longer room for the discussion of the

" question, and it should be deemed settled for all time.

" The Court is therefore compelled to hold in this
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case, that if the complainants were the owners in fee

of the uplands claimed by them, their riparian or

littoral rights would give them no control whatsoever

of the tide lands or lands below high water mark.

" But it is claimed by the learned attorney for com-

plainants that they have acquired interests in the

tide flats below high water mark by prescription. It

has been sometimes held that where parties had held

fishing grounds from time immemorial, that a grant

would be presumed. The tide lands in all territory

acquired by the United States have been held in

trust, it is said, by the United States for the benefit

of the new states that might be carved out of such

territory. The United States has avoided making

grants of the tide lands to individuals or corporations,

and while the general government undoubtedly has

the right and power to grant, for appropriate purposes,

rights in the soil below high water mark, of tide

waters, the fact that it has never done so destroys any

claim of grant from the United States by reason of

control of such lands for a great period of time. No

presumption of a grant can arise where no grant has

ever been made by the only authority having power

to make it.

" The lands below high water mark in tide waters and

in navigable streams under control of the states, have

been disposed of by grant uuder the authority of the

legislatures of the several states. Where grants have

been made under such conditions, it has sometimes

been held that a party holding the possession, or exer-

cising the right of fishery within certain limits, for a
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" number of years, might obtain a title by prescription!

" a grant being presumed because of the lapse of years

" and the continuous right exercised by the party.

" But statutes of limitation do not run against the king,

" or against the state.

" Jaynes vs. Wilkinson, 42 Pac. Rep. 735;

" Redfield vs. Parks, 32 U. S. 39;

" Smith vs. Smith, 8 Pac. Rep. 385;

" Rhodes vs. Smith, 8 Pac. Rep. 391.

"It is believed clear that the complainants in this

" case, and their grantors, have gained no rights by pre-

" scription in the tide lands in complainants' petition

" described.

"But it is said that the respondents have, at times,

" landed their nets, when taking fish, upon the lands of

" the complainants above high watermark. As the com-

" plaiuants allege ownership in this land, and nothing

" has been presented, either by allegation or evidence,

" to controvert their right of ownership, it will be

" accepted for the purposes of this case.

"As the owners of the uplands, the complainants

" have an unquestioned right of way over the tide flats

" lying below high water mark to the deep water. It

" appears by the testimony of some of the witnesses

" that there is only about five hundred (500) feet aloug

" the line of the complainants' lands where the tide

" and overflowed lands are of a character suitable for

" landing fish with seines. It also appears, or is

" claimed, that the plaintiffs and their grantors, have

" from time immemorial, used these lands along the

" five hundred feet of their shore line as a fishery, and
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" for the purpose of passing from their land to the deep

" waters of the sea and landing fish from their seines in

" returning from the sea. The unrestricted right of

" free passage to and from the deep waters for such

" purpose is one that may be properly maintained by

" the plaintiffs as an exclusive right, and may be ruain-

" tained by them as against all persons except the

" United States.

"In JVeber vs. Harbor Commissioners, the Court

" seems to clearly recognize the propriety of this doc-

" trine in the use of the following language:

" 'That a riparian proprietor whose land is

bounded by a navigable stream has the right of

access to the part of the navigable stream in front

of his land, and to construct a wharf or pier pro-

jecting into the stream, for his own use or for the

use of others, subject to such general rules and
regulations as the legislature may prescribe for

the protection of the public'

"This is a right of highway, an easement but not an

ownership—it is, however, a valuable right to the

owner of land bordering upon tide waters, and should

be protected.

"The United States undoubtedly holds the title to

these lands, and might dispose of them according to

its choice; but no rules or regulations have been

adopted by the United States for the control of its

tide lands under circumstances like those presented

in this case, and it is believed the riparian owner may

only properly use these lands and have the exclusive

right of user for the purpose of going to the deep

water and returning from it in landing fish, etc., but
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" that the riparian owners might build wharves upon

" these lands and occupy them to the exclusion of all

" others until required to remove the same by the

" United States.

" The Congress of the United States has enacted

" some rules governing the right of fishery in Alaskan

" waters, among which is the following:

" ' That it shall be unlawful to fish, catch or kill

any salmon of any variety, except with rod or

spear, above the tide water of any creeks or rivers

of less than five hundred feet in width in the Ter-

ritory of Alaska, except only for the purposes of

propagation, or to lay or set any drift net, set net,

trap, pond net or seine for any purpose, across the

tide waters of auy river or stream for a distance of

more than one-third the width of such stream or

channel, or lay or set any seine within one hun-

dred yards of any other net or seine which is being

laid or set in said stream or channel', etc. (29 Sta.

Large 316.)

" The testimony in this case discloses the fact that the

" respondents use seines of more than one hundred and

" fifty fathoms in length, that would cross, when spread,

" the entire channel of the mouth of Ketchican Creek, and

" that they used their nets in drawing in their fish,

" not only upon the tide flats, but at times to points

" above high water on the lands of the complainants,

" and that they held the same upon the tide flats from

" time to time in such a manner as prevented the

" egress and ingress of the riparian owners across these

" tide flats to deep water, and in returning to deep

" water after having spread their nets. It is said that

" the respondents 'alternated' with the complainants in

" spreading their seines and drawing in the seines upon
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the banks; that when complainants did not move as

quickly as respondents seemed to think they should

the latter did not wait for complainants to alternate

with them, but again occupied the grounds to the ex-

clusion of complainants. It is evident to the Court

that the complainants were hindered and prevented

by respondents from the free use of their right of way

from the uplands to the deep waters over the five

hundred feet of tide lands described by the witness

Martin in his testimony; that such hindrance and

delay by the respondents, and their action in prevent-

ing the complainants free access to the deep water

and return therefrom was unlawful and should not be

permitted.

" The Court is unable to understand why the re-

spondents who are engaged in the business of can-

ning and taking salmon at various points along the

coast, should seek to interfere with others in like

business. Ordinary respect for the rights of others

and common decency and discretion in the manage-

ment of their business would seem to require these

men, who are occupying other grounds, to the exclu-

sion perhaps of other fishermen, to seek to at least

establish a custom of protection of their own fishing

rights and grounds by non-interference with others,

instead of wautonly encroaching upon the rights of

others, thereb}^ inviting like encroachments upon

their ground. To allow such things to continue

would result in quarrels and probably bloodshed, as

well as in destroying the business of fishermen con-

ducting the same in a fair and legitimate way. Public
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" policy seems to indicate that this should not be per-

" mitted.

" It is evident from the testimony that respondents

" have used seiues in an unlawful manner in setting

" across the entire mouth of the creek. It is the evi-

" dent intention of the law that seines should not be so

" set as to prevent the passage of salmon to their

" spawning places, hence the requirement that they

" should not be permitted to extend more than one

" third the width of the stream.

" Until Congress shall have enacted some laws that

" shall fully determine the rights of parties situated as

" these complainants are, or until some higher Court

" shall overturn the decision of this Court, the Court

" will endeavor at least to protect persons who have

" made settlement upon lands bordering upon tide

" waters and made valuable improvements thereon in

" their right of exclusive highway from their own lands

" over the tide lauds between themselves and the deeper

" water of the sea, for purposes of taking salmon and

" landing fish without hindrance from others.

" It must not be understood that persons can claim

" unlimited rights in this behalf. And though com-

" plainants claim to own a mile of the shore, it seems

" that only five or six hundred feet thereof are used and

" necessary for spreading seines and landing the same.

" Such a width of highway for this business is not un-

" reasonable, and in the exclusive use of this complain-

" ants will be protected by the order of the Court.

" A temporary injunction and restraining order will
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" be allowed to the complainants pending the trial of

" this cause, upon filing a good and sufficient bond to

" be approved by the Clerk of this Court in the sum of

" dollars.

"Judge."

It will be seen from this opinion that the District

Court has held:

1. That both the complainants and the defendants

had, subject to regulation by Congress, a common equal

right to fish in these tide waters and utilize the tide

flats for such fishing purposes.

2. That complainants did not, by owning or oc-

cupying the uplands bordering on the tide waters, acquire

any exclusive or superior right to fish from the tide

flats lying in front of the same, or to utilize the waters

flowing thereon.

3. That the complainants had not acquired any pre-

scriptive rights which entitled them to exclude the

defendants from the fishing grounds in question.

But after these three conclusions it was held that

complainants were entitled to an unrestricted right of

passage to and from deep water; that the defendants

by laying their fishing nets from time to time upon

the tide flats necessarily prevented this free ingress and

egress of the riparian owner to deep water.

While such are the conclusions of the trial Court, as

set out in the opinion, nevertheless it is apparent that

the decree herein and the conclusions of law go far

beyond the rights stated to belong to complainants, for
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it holds that complainants are entitled to the sole and

unrestricted use of the tide flats for the purpose of

fishing.

The defendants therefore are not enjoined from inter-

fering only with the ingress and egress of complain-

ants to and from the sea, but they are also prevented

by this decree from going upon the tide flats at all for

fishing purposes regardless of whether they are then

interfering with the riparian rights of complainants.

The conclusions of law (p. 368) state: "The plain-

" tiffs are entitled to the exclusive use for fishing pur-
" poses of so much of the tide flats as lie between the

" upland so owned and possessed by plaintiffs and the

" deep water of the sea as may be necessary for a right

" of way to and from said deep water, in the use of

" their fishing nets."

It is then not as a riparian right that this privilege is

granted complainants but as an exclusive fishing priv-

ilege.

We urge that the decree and judgmeut is erroneous

for the following reasons:

FIRST POINT.

The evidence shows that these complainants are not

the owners, nor are they in possession of the up-

land abutting upon the tide lands in question, and
therefore they can have no exclusive riparian priv-

ileges.

In order to prove their title, complainants introduced

certain deeds (pp. 325 et seq.), by which they claimed to

deraign title from one Charles Dickson, an Indian. It
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is not shown that Dickson had any title to the land

other than that he had a shack or hut near the beach

in which he lived. The deeds are as follows:

(a) Dickson to Berry, dated April 17, 1888.

(b) Berry and wife to Tongas Packing Co., dated

March 24, 1888.

(c) Tongas Packing Company to Clark and Martin,

dated November 28, 1892.

(d) Clark and wife to Strong, September 19, 1899.

(e) Strong and Martin to Sutter, February 28, 1900.

It will be seen from these deeds that the record title

is still in A. W. Berry, for the deed from Dickson to

him is dated after his conveyance to the Tongas Pack-

ing Company (p. 328), which is a quitclaim deed con-

veying only whatever interest he then had, and mani-

festly did not pass the interest he subsequently ac-

quired from Dickson, for a quitclaim deed does not pass

an after-acquired title.

"A quitclaim deed ouly passes such interest as

the grantor possessed at the time, and has no
operation whatever upon subsequently acquired

interests; by its execution the grantor does not

affirm the possession of any title, nor is he pre-

cluded from subsequently acquiring a valid title

and holding it for his own benefit."

Field vs. Columbet, 4 Saw. 523.

But claimants have no legal title to the uplands in

question, even if their paper title did connect them

with Charles Dickson.

It will be uoted that the theory upon which the com-

plaint was drawn, and which is at least partially adopted
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by the trial Court, was that this Indian title preceded

the passage of the Act of May 17, 1884, providing a civil

government for Alaska. This Act (23 Stats at

Large, p. 24), was the first act passed by Congress pro-

viding for a government in Alaska. By it a land dis-

trict was created and a United States land office estab-

lished andlocated at Sitka (Sec. 8), but no provision was

made for the method of making public surveys or en-

try, so far as claims other than mining claims were

concerned, and Sec. 8 provided that "The Indians, or

" other persons in said district cannot be disturbed in

" the possession of any lands actually in their use or

" occupation, or now claimed by them; but the terms

" under which such persons may acquire title to such

" lands is reserved for future legislation by Congress."

No provision or regulation for the acquisition of

non-mineral lands in Alaska was made by Congress

until the passage of the act approved March 3, 1891

(26 Stats, at Large 1095). Sections 11 to 15 of that

act provided a method by which entries could be

made, but they were limited to those who were in pos-

session of and occupied public lands in Alaska " for

the purpose of trade or manufacture", which entry

should not exceed 160 acres in extent and should be as

near as practicable in square form.

Under this act numerous attempts were made to per-

fect title to various lands in the Territory of Alaska,

but it was uniformly held by the land department that

the applicant could acquire only the specific tract actu-

ally occupied by his improvements, aud that some can-

nery, manufactory or other building used for trade must
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be upon the location.

In reJohn G. Brady, 26 Land Dec. 305;

In re South Olga F. Station, 24 Land Dec. 314.

This remained in force until May 14, 1898, when an

act entitled (Stats. 1898, p. 409) "An Act Extending

" the Homestead Laws and providing for right of way
" of Railroads in the District of Alaska, aud for other

" purposes" was passed. By Section One of that act

the right to enter upon public lands in Alaska was

still further restricted, so that no entry should be al-

lowed along the shore of any navigable water for a

space of more than 80 rods, and "nothing herein con-

" tained shall be so construed as to authorize en-

" tries to be made or title to be acquired to the shore

" of any navigable waters within said district".

By Section Ten of the same act it is made necessary

for the applicant to show that no portion of the land

was occupied or reserved "for any purpose by the

" United States, or occupied or claimed by any natives

" of Alaska, or occupied as a town-site or missionary

" station, or reserved from sale, and that the tract does

" not include improvements made by or in the posses-

" sion of another person, association or corporation".

The complainants here could not therefore, under

any existing law, acquire title to the property in ques-

tion, for the following reasons:

—

1. They have no improvements thereon for the pur-

poses of trade or manufacture or otherwise.

2. The tract greatly exceeds 80 rods in extent of

shore line.



25

3. The tract exceeds 80 acres in extent.

4. A considerable portion of the tract is occupied

and claimed by natives of Alaska, and is in their pos-

session.

5. The tract is not substantially in a square form.

Any one of these objections would seem to be suf-

ficient to prevent the claimants from entering upon the

uplands in question or from acquiring any legal title

whatever thereto.

It would be difficult, indeed, to imagine a case where

as many of the requirements of the present land laws

for Alaska would be violated as by the issuance of a

patent upon any of this land.

Nor were the complainants or their predecessors in

interest in possession of these uplands.

It is said in the above opinion rendered on motion

for temporary injunction that, "No denial is made
" either by answer, oral evidence, or affidavit of coni-

" plainaut's claimed ownership of the upland above high

" tide". Yet the answer, pp. 15 18, denies for want of

information and belief the ownership or possession of

Dickson, and also the execution of the several deeds by

which plaintiffs claim and on page 18 denies that the

plaintiffs or any of them are in possession of the land.

That Dickson was not in possession is partially

at least admitted by the trial Court, for in its third

finding (p. 3G6), it is said, that the Indian Charles

Dickson never claimed title by possession to the 160

acres, but that he actually occupied a small tract suffi-

cient for the small house in which he lived, and con-
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tinues, "just how much land was so occupied and used

" by said Indian prior to 1884, this Court is unable to

" determine from the evidence presented in the case".

If we are correct in our previous assumption, that

the complainants have not deraigned title from Dick-

son, then it becomes immaterial what his possessory

rights were; but if we assume for the moment that this

paper title is complete, nevertheless the evidence con-

cerning Dickson's possession is extremely vague. One

of the plaintiffs, Martin, testified (p. 31), that the house

in which Dickson lived was "right square in front of

" the fishing grounds". The same witness also testi-

fied (p. 55) as follows:

" Q. When you went to Ketchican you say you

" found Dickson there? What was he living in, what

" sort of a shack or hut?

" A. He had an Indian shack.

" Q. Is that all?

" A. Yes, sir, that is all; only I know he did a

" little fishing business—fished a little around there.

" Q. Well, that was in the water; what did he have

" on that laud there? Did he have a shack?

" A. Yes, sir.

" Q. And fence there around it?

" A. No fence around it, no, sir.

" Q. No fence anywhere? Any ground cultivated

" there?

" A. No.

" Q What was the nature of it? Were there any

" other improvements there at all excepting the house?

" A. No, I did not see anything, only his little trails
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" where he used to go up to the creek to huut aud fish;

" he made thern."

Witness also said (p. 51) that the house or shack was

about 150 feet from the mouth of the creek.

This Indian Dickson was called as a witness and tes-

tified concerning his possessory right as follows (p.

239):

" Q. Did you use or occupy any more land than

" that around your house?

" A. That is my land there that my house is on;

" white man's land is different on the other side.

" Q. Is that the only land he claimed that his house

" is on?

" A. That's all; just what his house is on."

Concerning his huntiug privilege he testified (p.

241):

" Q. Did you ever claim any right to hunt the

" ground back around the beach only to yourself?

" A. He says every one is hunting back there; that

" the hunting ground descended from his forefathers

" to him. They were friends, all friends, he says, all

" friendly hunting there.

" Q. They all have the same right to hunt and fish

" those grounds there, all of those Indians?

" A. Yes, sir; it belongs to the Tongas Indians

—

" that creek, he says.

" Q. How many Indians were there when Berry

" came to the country, on that beach?

" A. Well, all the Indians around that neighbor-

" hood, he says.

" Q. You said there were other Indians living there
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" when you sold the house to Berry, lots of them.

" Where were their houses, close to the creek on the

" other side—look! or where?

" A. Yes, sir; all of them would be right close to

" the creek.

" Q- Were there any living there when you sold

" the log house to Berry?

" A. Yes, sir, there were lots of his friends there;

" they were making fish at the time.

" Q. Had the Indians lived there ever since that

" time in the same places?

" A. Yes, sir, there was Indians there always."

The defendants below called other Indians as wit-

nesses (pp. 246-305), and from their testimony it

appears that this settlement had from the earliest times

been used as an Indian village, and that when Berry

first came there was a town formed by these Indians,

who undoubtedly obtained their livelihood by drying

the fish caught in the stream. Charles Dickson appears

to have been one of those Indians and to have lived in

this hut, and to have had no rights superior to the

others in the upland or to the tide flats.

It would seem obvious, therefore, from this testimony

that the evidence does not support the couclusion of

the trial Court (p. 364), "that the Indian Dickson did

" use and occupy a few acres of land bordering upon

" the tide waters of Tongas Narrows in and about the

" mouth of Ketchikan Creek, that were held and used

" by him in fishing and taking salmon at that point;

" that certainly the laud used and occupied

" by him would at least be equal to 600 feet".
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For surely the frontage of his shack or hut

could not have been 600 feet. He had no

enclosure, and seemingly exercised no acts of

possession over any ground except that where

his hut was. Furthermore this space of 600 feet is

made by the decree (p. 368) "300 feet on each side of

" Ketchikan Creek", whereas the admitted fact is that

this hut of Dickson's was at or near the right bank of

the creek and that he never lived at all upon the left

bank. This creek is some 90 feet wide and a substan-

tial bridge was subsequently found necessary to cross it.

We claim, therefore, that even if complainants had

acquired the possessory rights of Dickson, that those

rights were manifestly confined to a few feet near the

right bank of the creek.

Nor is there any evidence that the complainants are

in the possession of this upland.

It is alleged in the bill of complaint, at great length,

that complainants have made improvements on the

property, consisting of a cannery building, warehouse,

store, boarding house, etc., and in paragraph 8 of the

bill, the dimensions of this cannery with its cost are set

forth with much detail.

Yet, when we turn to the evidence, we find that none

of these improvements are on this tract of 160 acres.

Thus the plaintiff Martin testified (p. 61) that the can-

nery was about 1200 feet from the mouth of the creek;

and the witness Heckman testified (p. 177):

" Q. Where was the cannery of Clark and Martin,

" or at least the Sutter cannery?
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" A. It is about 1000 feet from the lower line of

" Clark and Martin's claim, or what they claim to be

their line.

" Q. Is it within the Clark and Martin claim?

" A. No, sir; it is about 1000 feet below.

" By Judge Winn. We will concede that; we sug-

" gest that to save the record."

It is thus made to appear that these improvements of

the complainants set out in the bill of complaint are

not even on the tract of 160 acres alleged to have been

conveyed by Dickson, and much less are they upon the

upland in front of the 600 feet right of way allowed by

the lower Court.

Upon the other hand, on the part of complain-

ants, it was shown that the upland immediately back

of this 600 feet had for many years been in the occupa-

tion of Indians. The witness Heckman (p. 172) tes-

tified:

" Q- What do you know of the occupation of the

" upland immediately back of the beach, by natives,

" Mr. Heckman?
" A. I know that all of this land back of the fishing

" beach here, or practically all of it, was occupied by

" the Indians on both sides of the creek.

" Q. How close down to the creek do the Indian

" occupants come?

" A. Some of the houses drop down to about high

" water line and some of them are a few feet further

" back.

" Q. How long have you kuown they have been oc-

" cupying that ground there?
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" A. Well, I have known the Indians to occupy

" that land there for the last twelve or thirteen years."

On page 179 the same witness testified:

" Q- What do you know of any improvements that

" have been made by plaintiffs along the beach between

" —well say between the Mission School on the flat and

" the lower line of Clark and Martin's claim at high

" water mark?

" I never heard of any improvements nor seen any

" improvements that I knew was made by them.

" Q- What do you know of any improvements made
" by plaintiffs—confining it a little more closely now

—

" between the stream branching from Ketchikan creek,

" near Ketchikan, and say a point there 200 feet be-

" hind Ketchikan creek?

" A. All the improvements I ever saw going on

" there was being done by the Indians; I never knew
" of any other improvements being made there except

" those made by the Indians."

In addition there is the testimony of six Indians

(pp. 238-305), who testified that they lived at or

near Ketchikan beach at the Indian village; that

they dwelt in huts which were claimed by them and

that they made a living by fishing there.

But it is not necessary to rely upon any verbal

testimony to prove the possessory rights to this upland.

The map prepared by the United States Deputy Sur-

veyor, marked Defendants' Exhibit "A" was also offered

by the complainants (p. 67) as their re-offered Exhibit

"A" together with the certificate showing the relative
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location of various improvements, etc., and the same

map was said by the witness Grant for complainants,

(p. 74), to be correct. For the defendants below, the

witness Heckman testified that the map was correct

and that he had personally measured the distances

therein stated. So that by both sides the correctness

of this map must be assumed.

It needs but a single glance at this exhibit to show

that the claimants are not in possession of the upland

immediately abutting upon the 600 feet for which they

are given an exclusive right of access to deep water.

On the extreme left there appears the village of

Ketchikan, with well defined streets, blocks and build-

ings. This, however, is not in front of the 600 feet in

question. Still further to the right there appears an

Indian village, on which there are platted no less

than 28 houses. Across the creek there is marked

a bridge, and immediately to its right the saltery of

the Alaska Packers' Association.

The blue print, Plaintiff's Exhibit E, shows also

the location of the village of Ketchikan and the Indian

village; but both of these maps fail to show a single

building or other improvement owned by or claimed or

possessed by the claimants in front of the 600 feet in

question. The only possible claim they may have is

to the bridge which spans Ketchikan Creek. This

bridge was built for the purpose of enabling parties

living on the left bank of the stream to cross over and

trade at Martin's store (p. 61).

The Indians testified that they aided in the con-

struction of the bridge (p. 253); and as it was obviously
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in the possession of no particular person, it would

seem unnecessary to further consider who built it, be-

cause it alone could not give any possessory right to the

tide land in front of the upland on each side of the

creek.

Not only do these maps fail to show any possessory

right on the part of the claimants, but they also show

that the defendant, Alaska Packers' Association, has

a possessory right to a portion of the 600 feet, for they

show a saltery near the water's edge claimed by them.

So far then as possessory rights are concerned we

contend:

(a) The evidence not only fails to show that the

claimants have any possessory right whatever to the

upland bordering on the space of 600 feet, but it goes

further and shows that other parties are in possession

of this land.

(b) That if there be any such doctrine as the owner-

ship of the upland conferring upon such owner an

exclusive riparian privilege, then the evidence shows

that for a part of this tract the Alaska Packers' Associ-

ation is entitled to the riparian privilege and not the

complainants.

POINT TWO.
Conceding for the sake of argument that complain-

ants did own and were in the possession of the

uplands, and thereby acquired certain exclusive

riparian privileges, nevertheless the evidence shows
that complainants have never exercised any exclu-

sive right of fishery in the waters in front of the

same.

A careful reading of the testimony will, we think,
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make it plain that the complainants base their demand

for an injunction upon the ground that they are entitled

to an exclusive right of fishery on the beach and in the

waters referred to. To prove this witnesses for com-

plainants were asked the question as to whether 300

feet on each side of Ketchikan Creek were any too

much for the fishing business they were engaged in

(page 67), and again (p. 81) their witness was asked if

this space was "enough or too much fishing grounds to

" carry on a concern rigged out like this cannery which

" Mr. Martin is interested in, for the purpose of fish-

" ing". To which answer was made: " Well, it's not

" too much; I had sooner have the whole shore line if

" I wanted to get all the fish that's corning in there."

" Q. Three hundred feet on each side, in your

" judgment then, would be a very small amount of

" area for any one particular company or anyone located

" there who was fixed for fishing?

" A. Undoubtedly, unless you had a contract with

" the fish to keep within certain limits."

Again the witness for complainants, Peterson, was

asked (p. 112):

" Now, I'll ask you, Mr. Peterson, if the Alaska

" Packers' Association were permitted to fish upon

" these grounds around the mouth of Ketchikan Creek

" with the appliances, about what they had there last

" season, what would be the chance of Clark and Mar-

" tin or these plaintiffs for catching fish there?

" Q. Well, there would be very little chance against

" five to one. One seine against five or four."

And also (p. 113):
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" Q. Now I'll ask you if Clark and Martin were

" allowed simply three hundred feet on either side, I

" mean on both sides, of Ketchikan Creek, making six

" hundred feet in all, whether or not that would be an

" excessive amount, or be a sufficient amount for fishing

" purposes, or what is your opinion about that?

" A. It wouldn't be none too much.',

It must have been upon the answers to these inter-

rogatories that the Court found that six hundred feet

was a reasonable extent of shore line along which

complainants were entitled to the exclusive right for

fishing purposes. It is evidence, as the questions will

show, of what the witnesses considered would be a suffi-

cient extent of fishing ground to enable the cannery

of complainants to be supplied with fish. It was not

testimony of what complainants actually had enjoyed or

claimed.

It appears, page 37, that the Alaska Packers' Asso-

ciation have been the owners of a cannery at Loring,

some miles distant from Ketchikan, since, 1892.

It also appears from the testimony of the witness

Martin that from the time this cannery was estab-

lished fish had been caught in this location for its use.

For example he says (p. 35), that his partner Clark

got fish there and "sold them to the Loring Company".

This extended over a period of about two years. The

witness Martin began fishing in 1892, and was asked

(p. 37):

" Q- What have you done with the fish you have

" caught during this period of time, Mr. Martin?

"A. Sold some to the Alaska Packers' Association
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" and the rest we salted and sent to 'Frisco to market."
4

And on page 38:

"Q. How many years did you then sell fish to

" them, and in what quantities, to the Alaska Pack-

" ers' Association—to this cannery?

"A. About eight years.

"Q. Well, you sold quite a number of salmon then

" during these eight years, Mr. Martiu?

"A. Yes.

" Q. Was that your principal business at the time?

"A. Yes, that was what we depended on most."

The witness Harris testified regarding the fishiug

privilege, that Clark and Martin sold the fish they

caught to the Loring Cannery (p. 15G).

The witness Heckmann for defendants testified (p.

169), that from the time he increased his pack at Lor-

ing he had always depended on the Ketchikan stream

for getting a full pack, and it being so close to Loring

he had always boatloads of fish from there.

He further said:

"Q. So I understand that that is the only beach

" you have and can effectively fish from for your can-

" nery?

"A. Yes, sir, that is the only stream that is of auy

" importance where I can (can) fish to advantage in

" open boats."

It is also undisputed that the Indians have fished on

and from these tide flats from time immemorial. Thus

Heckmann said (p. 176) that the Indians had fished

with spears ever since he remembered the beach.
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The witness Thomas A. Heckmann testified (p. 197)

that in the summer of 1900 there were some Indians

fishing there with spears and some people over from

town who had come over to fish in the creek.

The witness John Noweski testified (p. 273):

"Q. How many fish did the Indians catch there on

" the beach, John?

"A. Sometimes over three hundred for each man.

"Q

"A
"Q

"A

Did you ever pay anybody anything?

For those salmons?

For letting you fish on the beach there?

No."

The witness Johnson said (p. 295):

"Q. Did you ever catch fish along the beach on
<l Ketchikan Creek?

"A. Yes, sir, he gets salmon from that tide flat in

" the creek.

"Q. Have you ever seeu others getting fish there?

"A. Yes, sir, everybody gets fish there, with

" spears."

From this testimony it is difficult to see how com-

plainants have shown any exclusive right to fish in this

location, and much less have they shown that their

fishing was adverse.

They seem to rest their claim of exclusive right of

fishery upon the ground that they have erected a can-

nery near by and that by reason of this ownership the

product of the streams belong to them.

But the evidence shows that the cannery of the de-

fendant, the Alaska Packers' Association, although it
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was some miles distant, secured the fish from this loca-

tion before the cannery of the complainants was built;

that the fish from this place was the chief source of

supply for the Loring Cannery. So that if the question

were to be solved upon any ground of natural right, it

would seem that complainants have been hoisted upon

their own petard.

POINT THREE.

The complaint herein does not state facts sufficient to

constitute a cause of action, and the judgment of

the lower Court is erroneous, because it gives to the

complainants the exclusive right to fish in naviga-

ble waters and from tide lands.

It will be noted from the very clear opinion of the

District Judge, that it is conceded that the ownership

of the upland does not confer upon its proprietor any

rights to the tide lands greater than those enjoyed by

the general public. Further, that the right of fishiug

from tide lands or in navigable waters is prima facie

open to all. Yet what is in effect an exclusive right of

fishery is granted by what is termed " the riparian

" privileges of complainants in going from their upland

holdings to the deep water of the sea ".

The evidence here shows that the fishing is accom-

plished by long seines several hundred feet iu length

one end of which is held upon the shore and the other

end carried out into the water and then returned to the

shore in such way as to make a huge loop. The

amount of shore line necessary to successfully manipu-

late one of these seines is variously estimated by the

witnesses. But we admit that, for the purposes of this
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argument, the space of 600 feet is not an unreasonable

extent for any one company to successfully handle its

seiues, provided it has the exclusive right so to do.

It is, of course, self-evident that the complainants could

catch more fish if no one else attempted to fish in this

location. It is also undoubted that, in the absence of

adverse holding, or of a special grant, the right of fish-

ing from tide lands or navigable waters is prima facie

in the public.

Blundellvs. Catterall, 5 B. & A. 304;

Oxford vs. Richardson, 4 Term Rep. 437;

Martin vs. Waddell, 16 Pet. 367;

S/lively vs. Bowlby, 152 U. S. 1.

It is equally undoubted that the United States, while

they hold Alaska as a territory, have all the powers of

a national and of a municipal government in its tide

lands and may grant for appropriate purposes titles

thereto. But it is also undoubted that Congress has

never by general laws undertaken to dispose of such

lands, but has left their disposition to the control of the

future state.

Shively vs. Bowlby, 152 U. S. 1.

It is especially apparent that Congress has not un-

dertaken to dispose of the tide lands in the Territory of

Alaska, because the act approved May 14, 1898, above

referred to, expressly states in section one, that nothing

therein contained shall be so construed as to authorize

entries to be made or title to be acquired to the shores

of any navigable waters of said district.

Whether or not the habitual use of these long seines

which necessarily occupy a considerable portion of any



40

beach would authorize the Court to hold that special

ripariau privileges should be allowed those who own

the upland, we are not now prepared to dispute. It

would seem that if complainants have proven that their

right of access to the sea had been permanently im-

paired by the fishing operations of defendant, then that

they were entitled to some relief. But from what has

been said, it would appear that complainants have

utterly failed to show that they are entitled to any such

riparian privileges.

The Court below relies mainly upon

Yates vs. Milwaukee, 11 U. S. 497,

as authority for the proposition that if the complainants

have exclusive access to deep water, it is a valuable

right and cannot be taken away except with due com-

pensation.

We admit this principle, and we furthermore admit

that if the defendants in this case had erected a wharf,

building or any other permanent structure on the tide

lands in front of the uplands belonging to complainants

then that the latter could compel their removal, because

by the erection of such structure an additional servi-

tude would be impressed upon the tide lands not con-

templated by the owner of the uplands when he pur-

chased his property, and not one of the servitudes gen-

erally impressed upon tide lands in favor of the public.

That is, there is no common right on the part of the

public to erect a building, wharf or other permanent

structure upon tide lands.

The decision of the District Court of Alaska in the
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cases of

Carroll vs. Price, 81 Fed. 137, and

Lewis vs. Johnson, 76 Fed. 476,

seems in entire accord with all the authorities upon this

subject.

But the right of fishing from tide lands is quite a

different right in kind from that of erecting a building

or wharf, for it is one of the servitudes impressed upon

tide lands in favor of the public, and the title of the

upland owner is always subject to the public rights of

navigation and fishery upon the waters and tide lands

abutting upon his property.

The exhaustive opinion of Mr. Justice Gray in

Shively vs. Bowlby, 15*2 U. S. 1,

leaves nothing more to be said upon this subject.

If therefore the defendants have as much right as the

complainants to go upon these tide lands and cast

their seines, then it must necessarily follow that in so

doing they do not cut off any riparian privilege of com-

plainants; for under the same theory it would be

possible for the owner of a house jutting upon a

street to restrain a passer-by upon the sidewalk. He

could say, as do complainants here, that by the mere

physical presence of such passer-by plaintiff was for

that moment deprived of a right of access to the street.

The passer-by would of course reply that he was enjoy-

ing a privilege to which he was entitled in common

with the rest of the public, and that by the exercise of

such right he could not take awa3' anything from the

property owner.

So here, if complainants can enjoin the defendants
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from casting out their fishing nets, then they can also

enjoin them from walking across the tide flats, for the

right of passage over the tide flats and the right of fish-

ing from them are alike in kind.

We rest this point without attempting to contravene

the authorities relied upon by the Court below. We be-

lieve this opinion, in so far as it states the propositions

of law, to be eminently in accord with all the authori-

ties; but it is the application of these principles to the

present case to which we object.

Nor do we wish to be considered as here claiming that

the complaiuants could not have secured a prescriptive

or exclusive right of fishery from these tide lands.

We think that under certain circumstances such a

right can be obtained by one private party as against

another private party, even although he has not ob-

tained such right against the government.

But we believe that in the present case it is not nec-

essary to consider this question, because the trial Court

has found that complainants have not acquired any pre-

scriptive rights, and, as before stated, there is no pre-

tense that their fishing was carried on adversely to

others.

POINT FOUR.

Even it complainants have such a riparian privilege

as would entitle them at all times to a free access

to the deep water, nevertheless the evidence here

shows that complainants have such privilege quite

independent of the strip of 600 feet referred in the

decree.

The defendants have been enjoined from interfering
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with the right of way of complainants to deep water.

This is the only ground upon which the trial Court

finds such right. This riparian privilege must be en-

tirely independent of a fishing privilege, and it could

make no difference whether the complainants wished to

go down to the deep water for the purpose of fishing or

for any other purpose. Therefore those portions of the

decree which state that the plaintiffs are entitled to the

exclusive use "for fishing purposes of so much of the

" tide flats as lie between the uplands and the deep

" water of the sea" is quite foreign to the theory

adopted by the trial Court.

It would seem, also, that the marking out by the

Court of an arbitrary number of 600 feet as a reason-

able and proper space for complainants' right of way,

is also a conclusion not embraced in the issues raised

by the pleadings.

If what the complainants desire is to reach deep

water, then it is apparent that there is ample room

for them so to do along the shore line of over one

mile which it is said they claim. There is

no pretense that the defendants ever cast their

seines or tried to fish from all the tide lands along this

water front. It also appears that the particular 600

feet reserved as a passage way for complainants is the

only ground which is valuable for fishing. So that

the passage way of complainants is found to be

exactly co-extensive with an exclusive fishing priv-

ilege which they claim. It would seem also that the

decree should have giveu complainants a right of

way to deep water away from the particular strip
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where the fishing was good, for then both parties

could have enjoyed the common privileges.

Before defendants can be enjoined from interfering

with the right of access to the sea, it must be shown

that the complainants have been prevented by them

from getting down to deep water.

It does not appear that the Alaska Packers' Associa-

tion conducted its fishing operations in an illegal

manner, or that it did anything more than com-

plainants' fishermen were doing, for it was said by

plaintiffs' witness, Peterson (p. 119):

" Q- Was there any trouble between you as fish-

" ermen, the Martin fishermen and the Heckmann
" fishermen?

11 A
" Q
" A
"Q
side?

" A
"Q

No.

No trouble the whole year through?

No, I was told to make no trouble.

And there was no trouble from the other

No, not that I know of.

Well, is it not so that one would make a haul

" and that the other would haul, and so on?

" A. Sometimes, but many times I just made a

" motion and could not get a chance to haul because

" there was two against me. As soon as I would sing

" out to my fellows you would see a seine out. At first

" there was a purse seine lying outside ready, so that

" if I made ready to start I would have to get back

" again, and it was no use.

" Q. If you had your seines out, they would not

" make a haul over that ground when you had your



45

" seines out?

" A. No, not where I had niy seines, but they

" wanted to go inside.

" Q. Then you interfered with them, didn't you?

" A. Yes, if I set where they had their seine."

From the fact that defendant's cannery at Loring

had for eight years gotten many fish from this location,

that the complainants appear to have only claimed an

exclusive right to fish there after they built their can-

nery; that it is not claimed that defendants did anything

more than to attempt to exercise their common right of

fishery from the land in question, it would seem that

the findings of the trial Court are not sustained by

the evidence.

POINT FIVE.

The complaint does not set up facts sufficient to prove,

nor do plaintiffs claim, an infringement of their

rights as littoral proprietors.

The complaint (pp. 1-11) merely alleges that the

plaintiffs have, or claim to have, an exclusive right of

fishery in the tide lands and waters in question. There

is no mention even of a pretended "right of access" to

deep water, nor is it alleged that such right is of any

value or that the defendants have interfered with that

right.

The complaint therefore does not proceed upon the

theory adopted by the trial Court in giving its judg-

ment, nor are the findings of the trial Court embraced

within the issues of the pleadings.

Before plaintiffs could obtain the equitable relief of
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where the fishing was good, for then both parties

could have enjoyed the common privileges.

Before defendants can be enjoined from interfering

with the right of access to the sea, it must be shown

that the complainants have been prevented by them

from getting down to deep water.

It does not appear that the Alaska Packers' Associa-

tion conducted its fishing operations in an illegal

manner, or that it did anything more than com-

plainants' fishermen were doing, for it was said by

plaintiffs' witness, Peterson (p. 119):

" Q- Was there any trouble between you as fish-

" ermen, the Martin fishermen and the Heckmann
" fishermen?

" A. No.

No trouble the whole year through?

No, I was told to make no trouble.

And there was no trouble from the other

"Q
" A
"Q
side?

" A
"Q

No, not that I know of.

Well, is it not so that one would make a haul

" and that the other would haul, and so on?

" A. Sometimes, but many times I just made a

" motion and could not get a chance to haul because

" there was two against me. As soon as I would sing

" out to my fellows you would see a seine out. At first

" there was a purse seine lying outside ready, so that

" if I made ready to start I would have to get back

" again, and it was no use.

" Q. If you had your seiues out, they would not

" make a haul over that ground when you had your
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" seines out?

" A. No, not where I had niy seines, but they

" wanted to go inside.

" Q. Then you interfered with them, didn't you?

" A. Yes, if I set where they had their seine."

From the fact that defendant's cannery at Loring

had for eight years gotten many fish from this location,

that the complainants appear to have only claimed an

exclusive right to fish there after they built their can-

nery; that it is not claimed that defendants did anything

more than to attempt to exercise their common right of

fishery from the land in question, it would seem that

the findings of the trial Court are not sustained by

the evidence.

POINT FIVE.

The complaint does not set up facts sufficient to prove,

nor do plaintiffs claim, an infringement of their

rights as littoral proprietors.

The complaint (pp. 1—11) merely alleges that the

plaintiffs have, or claim to have, an exclusive right of

fishery in the tide lands and waters in question. There

is no mention even of a pretended "right of access" to

deep water, nor is it alleged that such right is of any

value or that the defendants have interfered with that

right.

The complaint therefore does not proceed upon the

theory adopted by the trial Court in giving its judg-

ment, nor are the findings of the trial Court embraced

within the issues of the pleadings.

Before plaintiffs could obtain the equitable relief of
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an injunction preventing defendants from interfering

with their riparian rights, it is of course necessary

for them to show that their damage would be irrepar-

able if the injunction be not granted, and the com-

plainants have no plain, speedy or adequate remedy at

law in the premises.

The complaint does conclude (p. 10) with such an

allegation, but the irreparable damage claimed is by

interference with the. fishing rights of complainants. It

would seem that a complaint entitling them to obtain

the relief granted by the Court would be framed upon

an entirely different theory and contain quite different

allegations.

Nor in the evidence is there anything to show that

this right of access to deep water was of any value to

plaintiff, or that it had been interfered with, except in

so far as their fishing was interrupted by defendants.

It is not even claimed that complainants were ever

prevented from going down to deep water, except as

they were prevented from throwing out their seines.

Obviously this is an infringement of whatever rights

they had in a. fishery but not in a right of way.

The complainants have been protected in an alleged

littoral right which in truth and fact is an alleged

fishery right.

POINT SIX.

There is a misjoinder of parties plaintiff.

From the agreement (plaintiff's Exhibit "D") between

Strong and Martin and Sutter, it appears that the two

former have sold to Sutter their fishing rights and
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privileges. This sale was made prior to the commence-

ment of the present action, and whatever rights Strong

and Martin had in the premises have been conveyed by

them to Sutter. So Sutter is the only real party in

interest.

POINT SEVEN.

The judgment and order should be reversed.

Respectfully submitted,

Chickering & Gregory,

Oscar Foote,

Attorneys for Appellants.




